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BEFORE THE HON’BLE MEGHALAYA STATE ELECTRICITY
REGULATORY COMMISSION, SHILLONG

PETITION NO. OF 2026

IN THE MATTER OF:

Petition under Section 94(1)(f) of the Electricity Act, 2003 read with Regulation 21 of
the MSERC (Conduct of Business) Regulations, 2006 seeking review of the order dated
09.02.2026 passed by this Hon’ble Commission in Case No. 05 of 2025.

AND IN THE MATTER OF:

Byrnihat Industries Association

13th Mile, Tamulikuchi, Byrnihat,

Ri Bhoi District, Nongpoh,

Meghalaya — 793101 ....Petitioner

Versus

Meghalaya Power Distribution Corporation Limited
Lumjingshai, Short Round Road,
Shillong- 793001 ....Respondent

PETITION UNDER SECTION 94(1)(F) OF THE ELECTRICITY ACT, 2003
READ WITH REGULATION 21 OF THE MSERC (CONDUCT OF BUSINESS)
REGULATIONS, 2006 SEEKING REVIEW OF THE ORDER DATED
09.02.2026 PASSED BY THIS HON’BLE COMMISSION IN CASE NO. 05 OF
2025

MOST RESPECTFULLY SHOWETH:

1. The present petition is being filed by the Petitioner, Byrnihat Industries
Association, under Section 94(1)(f) of the Electricity Act, 2003 (“EA 2003”)

read with Regulation 21 of the MSERC (Conduct of Business) Regulations, 2006



and relevant provisions of the Civil Procedure Code (“CPC”) inter alia seeking
review of the order dated 09.02.2026 (“Order under Review”) passed in Case
No. 05 of 2025 by this Hon’ble Commission, to the extent of calculation of
additional surcharge.

Copy of the order dated 09.02.2026 passed by this Hon’ble Commission in Case

No. 05/2025 is annexed herewith and marked as ANNEXURE P-1.

BRIEF FACTUAL BACKGROUND

The Petitioner, is an association of different industrial units of Meghalaya for the
welfare, better functioning of such units. The Petitioner regularly participates in
the proceedings related to determination of ARR and tariff by this Hon’ble
Commission and also takes up the other issues concerning its members. The
Petitioner has participated in the tariff proceedings conducted by this Hon’ble
Commission by filing detailed Objections/ Comments to the tariff petitions filed
by the Respondent and also by attending public hearings through its authorized

representatives.

That this Hon’ble Commission vide Tariff Order dated 24.03.2025 had inter alia
determined the Open Access (“OA”) charges including Cross Subsidy Surcharge
(“CSS”), Additional Surcharge, Transmission Charges, 1i.e., Central
Transmission Utility (“CTU”) charges and State Transmission Utility (“STU”).
Subsequently, this Hon’ble Commission had issued a Corrigendum dated

18.06.2025 wherein the Hon’ble Commission revised the calculation of CSS.



The Petitioner, being aggrieved by the aforementioned Tariff Order and
Corrigendum Order, challenged the same before the Hon’ble Appellate Tribunal
for Electricity vide Appeal No. 218 of 2025, on the issues of CSS, Additional
Surcharge, and Inter-State Transmission Charges (“ISTS Charges”) / CTU

Charges.

The Hon’ble APTEL vide its judgment dated 31.10.2025 disposed the appeal
and remanded the matter to the Hon’ble Commission for fresh hearing. The
Hon’ble APTEL vide its judgment set aside the findings qua calculation of CSS,
additional surcharge and CTU charges and directed this Hon’ble Commission to

redetermine the same afresh.

Accordingly, this Hon’ble Commission issued Public Notice dated 11.11.2025
inviting submissions, from the stakeholders, on the issues remanded by the
Hon’ble APTEL. Pursuant to the said public notice, the Petitioner filed its
detailed submissions along with Pioneer Carbide Private Limited and Maithan

Alloys Limited.

Thereafter, this Hon’ble Commission conducted public hearing on 15.01.2026
which culminated into order dated 09.02.2026 (“Order under Review’’), whereby
this Hon’ble Commission determined Additional Surcharge recoverable from the
Open Access consumers for the period from April, 2025 to September, 2025 is
Rs 2.27/Unit. The relevant extracts of the order dated 09.02.2026 are as under:

“3.1. Additional Surcharge



Methodology for Determination of Additional Surcharge adopted by the
Commission

3.1.2.30. The Commission has commenced its analysis by first determining the
Capacity not availed which amounts to (273674.75 MWh i.e. 62.31 MW) as
discussed in the above paragraphs. It then calculated the capacity stranded due
to Open Access Consumers which is 39312.97 MWh (i.e. 895 MW) and
thereafter determined the Total Fixed Cost liability of MePDCL on account of
power purchase for the relevant period as Rs 124.58 Cr. calculated based on
actual availability of thermal stations and corresponding fixed charge payable,
in respect of its own generating stations as well as other long-term power
purchase sources approved in the Tariff Order FY 2025-26. This figure
represents the fixed cost for the six-month period from April 2025 to September
2025. On this basis, the Commission has determined the fixed cost towards
thermal generation obligation attributable to such stranded capacity, on account

of open Access consumers (39312.97 MWh i.e. 8.95 MW) as Rs 7.20 Cr.

3.1.2.32. The other fixed cost liability due to Transmission charges (incl. CTU,
STU and SLDC charges) payable by MePDCL during power procurement is Rs
269.58 Cr and its own distribution network cost incurred is Rs 384.46 Cr, as
approved by the Commission in Tariff Order for FY 2025-26 dated 24.03.2025
and the above mentioned amounts have been further divided by 2 for the

determination of the corresponding cost for 6 months tenure while determining



the corresponding stranded Transmission and Wheeling charges (i.e. Stranded
T&D cost).

Calculation: (Refer Table 7)

1. Stranded CTU Charge:

a) Total Inter-state Transmission (CTU) Charge payable by MePDCL during FY
2025-26 = Rs 114.00 Cr (approved in Tariff Order FY 2025-26)

b) Total Inter-state Transmission (CTU) Charge payable by MePDCL for 6
months period (K)= Rs 114.00/2 Cr = Rs 57.00 Cr

c¢) Total Inter-state capacity of MePDCL (considering Ex-Bus contracted
capacity of all types of ISGS (56.93+180.28+80.96+76.23) MW = 394.40 MW
generators) (L)=

d) Proportionate ISTS (CTU) Charge Stranded for 6 months period (M) = {Rs
57.00 Cr * (8.95 MW/394.40 MW)} = Rs 1.29 Cr

2. Stranded STU Charge including SLDC charge:

a) Total Intra-state Transmission (STU) Charge incl. SLDC Charges payable by
MePDCL during FY 2025-26 = Rs 155.58 Cr (approved in Tariff Order FY
2025-26)

b) Total Intra-state Transmission (STU) Charge incl. SLDC Charges payable by
MePDCL for 6 months period (N)= Rs 155.58/2 Cr = Rs 77.79 Cr

¢) Total Intra-state capacity of MePDCL (considering contracted capacity of all
types of ISGS and SGS generators at CTU-STU periphey) (O)= {394.40 * (1-

3.66%) + 365.30 MW= 745.26 MW



d) Proportionate InSTS (STU) Charge (incl. SLDC Charges) Stranded for 6
months period (P) = {Rs 77.79 Cr * (8.62 MW/ 745.26 MW)} = Rs 0.90 Cr

3. Stranded Wheeling Charge:

a) Distribution Network charge incurred by MePDCL during FY 2025-26= Rs
384.46 Cr (approved in Tariff Order FY 2025-26)

b) Distribution Network charge incurred by MePDCL for 6 months period (Q)
= Rs 384.46/2 Cr = Rs 192.23 Cr

c¢) Total Power capacity of Distribution network (considering contracted
capacity of all types of ISGS and SGS generators) (R) = 726.48 MW

d) Proportionate Wheeling Charge Stranded for 6 months period (S)= {Rs
192.23 Cr * (8.41 MW/ 726.48 MW)} = Rs 2.22 Cr

Hence, total Stranded Transmission and Wheeling component (T&D component)
recoverable for stranded capacity = Rs 4.42 Cr

Therefore, Total Stranded cost (T) =Rs 11.62 Cr

3.1.2.34. According to the above considerations, this Commission has
determined the Additional Surcharge as follows:

Table 7: Additional Surcharge for April 2025 to September 2025 (Rs. / kWh)

Particulars Derivation Unit Value
Availability i.e. Declared Capacity of different Thermal A MWh | 679925.53
power station Mw 154.81
Scheduled from different Thermal power station by B 1\]/‘[/[\2;}1 4023'5500.78
MePDCL
Capacity not availed i.e., month-wise average unscheduled C=A.B MWh | 273674.75
capacity MW 62.31
MWh | 39312.97
Open Access (OA) Energy scheduled by OA Consumers D \Yili 505
MWh | 39312.97




Capacity stranded due to OA Consumers at CTU | o _ 0 (C, D) Mw 8.95

periphery ’

Capacity stranded due to OA Consumers adjusted for F=E* (1- 3.66%

Inter-State Transmission Losses (CTU) % at CTU-STU| * (1-3.66%) MW 8.62

periphery

Capacity stranded due to OA Consumers adjusted for G=F*(l-

Intra-state transmission Losses (STU) % at STU- 2.52%) MW 841

DISCOM Periphery e

Total Actual Fixed Capacity Charge payable by MePDCL o Rs Cr 12458

for the Thermal Power Generators for 6 months period )

Fixed capacity charge per MW during OA Period I=H/A Rs Cr/ 0.80
MW

Fixed capacity charges on account of Generation .

Component in tariff due to stranded capacity J=E*1 Rs Cr 7.20

Total Inter-state Transmission (CTU) Charge payable by

MePDCL for 6 months period K Rs Cr 57.00

Total Inter-state capacity of MePDCL (considering ex-bus

coqtracted capacity of all types of ISGS generators at CTU L MW 394.40

periphery)

Proportionate ISTS (CTU) Component in tariff _

Stranded for 6 months period M= (K) * (E/L) | Rs Cr 1.29

Total Intra-state Transmission (STU) Charge incl. SLDC

Charges payable by MePDCL for 6 months period N Rs Cr 71.79

Total Intra-state capacity of MePDCL (considering ex-bus

contracted capacity of al} types of ISGS and SGS 0 MW 745.26

generators at CTU-STU periphery)

Proportionate InSTS (STU) Component (incl. SLDC _

Charges) Stranded for 6 months period P=(N)*(¥O) | RsCr 0.90

Distribution Network charge incurred by MePDCL for 6 Q Rs Cr 192.23

months period

3.1.2.35. Thus, the Commission approves the Additional Surcharge recoverable

from the Open Access consumers for the period from April 2025 to September

2025 is Rs 2.27/Unit.”

8. It 1s submitted that this Hon’ble Commission has erred by including

proportionate wheeling component of INR 2.22 Crore and proportionate CTU

charge of INR 1.29 Crore while calculating additional surcharge. This error by




10.

11.

12.

this Hon’ble Commission has resulted in double recovery. Accordingly, the

Petitioner submits as under:

Incorrect Inclusion of Wheeling Component of INR 2.22 Crore

The Hon’ble Commission has erred in including the “Proportionate Wheeling
Component” amounting to 32.22 Crore in Table 7 of the Order under Review
while computing the Additional Surcharge, which constitutes an error apparent

on the face of record and is liable to be reviewed.

It 1s respectfully submitted that in terms of Section 42(4) of the Electricity Act,
2003, scope of Additional Surcharge is limited to recovery of fixed costs arising
from stranded power purchase obligations of the distribution licensee.
Consequently, distribution wheeling costs are excluded from this surcharge as

they do not stem from power purchase commitments

The impugned inclusion is thus ultra vires the provisions of Section 42(4) and
the applicable regulatory framework, including Regulation 25 of the MSERC
(Terms and Conditions of Open Access) Regulations, 2012 and Clause 8.5.4 of

the National Tariff Policy, 2016.

It 1s further submitted that various members of the Petitioner Association are
EHV consumers connected at 132 kV level and are directly interfaced with the
transmission system without any use of the distribution network. This position
has also been expressly acknowledged in the Order under Review, wherein it is

stated that consumers connected at 132 kV level do not utilise the distribution



13.

14.

system. In such circumstances, no distribution-related cost can be attributed to
EHV consumers connected at 132 kV level, either for recovery through tariff or
through Additional Surcharge. The inclusion of the wheeling component in the
computation of Additional Surcharge therefore amounts to recovery of charges
for a service not rendered, which is impermissible in law and contrary to the
settled principle of cost causation and user pays, which governs tariff

determination in the electricity sector.

The impugned inclusion also results in double recovery of distribution costs. It
is a matter of record that the distribution network costs already form part of the
approved Aggregate Revenue Requirement and are recovered through the retail
tariff, including both fixed and energy charges payable by consumers. By
including the same cost again in the computation of Additional Surcharge, the
Hon’ble Commission has effectively allowed double recovery of the same cost,
leading to unjust enrichment of the distribution licensee. Such duplication of

recovery is contrary to settled regulatory principles and is liable to be set aside.

Further, the Order under Review suffers from internal inconsistency and
arbitrariness. While computing CSS, this Hon’ble Commission has accepted the
position that distribution wheeling charges are not applicable to EHV consumers
on account of non-usage of the distribution system, yet the same distribution cost
has been included while determining Additional Surcharge. This contradictory

approach renders the Order under Review arbitrary and violative of the principles



15.

I1.

16.

of equality and non-arbitrariness. Accordingly, the said order merits a

reconsideration by this Hon’ble Commission.

It is also submitted that distribution network cost does not qualify as “stranded
cost” within the meaning of Section 42(4) and Regulation 25. The distribution
network continues to remain in use for other consumers and its cost is neither
avoided nor rendered stranded on account of Open Access availed by EHV
consumers. In the absence of any demonstrable nexus between Open Access and
alleged stranded distribution cost, the inclusion of the proportionate wheeling
component is wholly unjustified and legally unsustainable. Accordingly, the
inclusion of %2.22 Crore towards wheeling component in Table 7 for
computation of Additional Surcharge deserves to be reviewed and set aside
for EHV state industrial consumers since they are not on distribution

system.

Wrong Inclusion of CTU charges of INR 1.29 Crore

The Hon’ble Commission has further erred in including Central Transmission
Utility (“CTU”) charges in the computation of Additional Surcharge, resulting
in double recovery of inter-State transmission charges from the members of the
Petitioner Association. It is submitted that the OA consumers are already liable
to and do pay Inter-State Transmission System (ISTS) charges in accordance
with the regulatory framework notified by the Ld. CERC, including the CERC
(Sharing of Inter-State Transmission Charges and Losses) Regulations. The said

charges are collected by Power Exchanges while purchasing power under open



17.

18.

19.

access. Therefore, any additional levy of CTU charges through the Additional
Surcharge results in duplication of charges for the same transmission service,

which is impermissible in law.

It is further submitted that the Hon’ble Commission lacks jurisdiction to levy or
determine inter-State transmission charges, which fall exclusively within the
domain of the Ld. CERC. The regulatory framework governing ISTS charges is
comprehensive and leaves no scope for parallel or additional recovery by the
State Commission. The inclusion of CTU charges in the Order under Review is

therefore without jurisdiction and liable to be set aside on this ground alone.

Without prejudice to the above, it is submitted that CTU charges already form
part of the fixed cost of the distribution licensee and are included in the ARR
approved by the Hon’ble Commission. These costs are recovered through the
tariff charged to consumers. Inclusion of the same CTU charges again in the
computation of Additional Surcharge results in double recovery of the same cost
component, which is contrary to settled regulatory principles and leads to unjust

enrichment of the distribution licensee.

It is also submitted that the statutory requirement for levy of Additional
Surcharge mandates a conclusive demonstration that the fixed cost has become
stranded on account of Open Access. In the present case, no such analysis or
evidence has been provided to demonstrate that the CTU capacity contracted by
the distribution licensee has remained under-utilised or stranded due to OA

consumers. In the absence of such a causal linkage, CTU charges cannot be
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21.

22.

treated as stranded cost attributable to Open Access and hence cannot be

included in the Additional Surcharge.

The inclusion of CTU charges of Rs 1.29 Crore also reflects a misinterpretation
of the concept of “fixed cost” under Section 42(4). Not all fixed costs are
recoverable through Additional Surcharge; only those fixed costs which are
demonstrably stranded due to Open Access can be considered. The Order under
Review erroneously expands the scope of Additional Surcharge by including

CTU charges without satisfying the statutory conditions.

It is further submitted that the Hon’ble APTEL, while remanding the matter, had
specifically directed this Hon’ble Commission to determine Additional
Surcharge afresh after ascertaining the quantum of stranded fixed cost
attributable to OA consumers. The impugned inclusion of CTU charges without
such determination is in non-compliance with the binding directions of the

Hon’ble APTEL and is liable to be reviewed on this ground as well.

It 1s submitted that Additional Surcharge applicable due to stranded cost after

deducting Wheeling component and CTU charges is as given below:

Particulars Derivation Unit Value
Net Stranded Cost due to Open A Rs Cr 8.94
Access (As per Order under
Review -Table 7)
Less: Wheeling Component B Rs Cr 2.22
since not applicable to EHT
consumers
Less: CTU Charges since is to C Rs Cr 1.29
be paid to IEX as per CERC
Regulations
Net Stranded Cost as per| D=A-B-C Rs Cr 5.43
Petitioner
Open Access Scheduled Drawl E MWh 39312.97
Additional Surcharge due to | F=D/E*1074 | Rs/kWh 1.38
Stranded Cost




23.

24.

It is submitted that this Hon’ble Commission has the necessary jurisdiction to
adjudicate the present review petition. It is well established that as per Section
114 as well as Order XLVII Rule 1 of the Civil Procedure Code, 1908, an
application for review can be preferred by a person considering himself
aggrieved from a decree or order from which an Appeal is allowed, but not
preferred on the following grounds:

“Order XLVII: REVIEW

1. Application for review of judgement

(1) ..

...from the discovery of new and important matter or evidence which, after
the exercise of due diligence was not within his knowledge or could not be
produced by him at the time when the decree was passed or order made, or on
account of some mistake or error apparent on the face of the record or for any
other sufficient reason ...

(2) A party who is not appealing from a decree or order may apply for a review
of judgement notwithstanding the pendency of an appeal by some other party
except where the ground of such appeal is common to the applicant and the
appellant, or when, being respondent, he can present to the Appellate Court the

case on which he applies for the review.’

[Emphasis Supplied]
Also, Section 94(1)(f) of the Electricity Act, 2003 and Regulation 21 of the
MSERC (Conduct of Business Regulations), 2007 provides for review by any
person aggrieved by the decision or Order of this Hon’ble Commission on
account of new and important facts, some mistake or error apparent on the face
of record or for any other sufficient reason. Regulation 21 reads:

“21. Review of the decisions and orders of the Commission (1) A person
aggrieved by a decision or order of the Commission from which no appeal

is preferred, or is not allowed to be preferred, can seek a review of the order



25.

26.

27.

28.

if new and important facts which, after the exercise of due diligence, were
not within his knowledge or could not be produced by him at the time when
the order was passed or on account of some mistake or error apparent on
the face of record or for any other sufficient reason, by making an
application within 60 days of the date of the order.

(2) The procedure for filing a review application shall be the same as in case
of filing of a petition.”
It is respectfully stated that Review Petitioner is seeking a review as per
provisions of the CPC, the Electricity Act, 2003 and the regulations issued by

this Hon’ble Commission.

It is stated that the present petition is bona-fide and being filed without any delay.

It is stated that this Hon’ble Commission is the appropriate authority to consider
the matter, no remedies have been sought from any other forum/court/authority
etc. and that no other application is pending in the matter with any other court.
The Review Petitioner craves leave to add to the grounds mentioned above and
states that the contentions are in the alternate and without prejudice to one

another.

The present review petition is being filed bona fide and in good faith. The
Review Petitioner undertakes to make good any short-fall in payment of court-

fees if required.

The Petitioner prays that the Hon’ble Commission may be pleased to:

(a) Take the filing of Review Petition on record;



(b) Allow the review petition and revise the Order under Review to the extent
prayed herein;

(c) Recalculate Additional Surcharge after deducting the impact of wheeling
charges and CTU charges; and

(d) Pass any such other order/s and or direction/s, which the Hon’ble
Commission may deem fit and proper in the facts and circumstances of the

casc.
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REGULATORY COMMISSION, SHILLONG
PETITION NO. OF 2026

IN THE MATTER OF:
Petition under Section 94(1)(f) of the Electricity Act, 2003 read with Regulation 21 of

the MSERC (Conduct of Business) Regulations, 2006 seeking review of the order dated
09.02.2026 passed by this Hon’ble Commission in Case No. 05 of 2025.

AND IN THE MATTER OF:

Byrnihat Industries Association

13th Mile, Tamulikuchi, Byrnihat,

Ri Bhoi District, Nongpoh,

Meghalaya — 793101 ...Petitioner
Versus

Meghalaya Power Distribution Corporation Limited
Lumjingshai, Short Round Road,
Shillong- 793001 ....Respondent

AFFIDAVIT IN SUPPORT

I, Shyam Sunder Agarwal, son of Late Bhagwan Das Agarwal, aged about 70 years,
resident of 14, Bhajanka Bhawan, G. S. Road, Guwahati, Assam-781005 being the

authorized signatory of Pioneer Carbide Private Limited, the Petitioner herein, do

hereby solemnly affirm and state as follows:

1. Isay that I am the President of the Petitioner Association in the present matter and

am duly authorized to make this affidavit on its behalf.

Shri. ﬂﬁﬂ
N%ZA 8
Regd.No.D13 of 2017

Ri Ihoi District,Nongpoh
Me "halayn

SERIALNO &7/ DATE & /«/1¢



2. Isay that the facts contained in the accompanying petition is based on__"‘f?l}e.records st

Shri. L Wahi &
N L Wah)an %
Area:-pj Bheij Di"—?x ict
Regd.No Gia '

V' i,

of the Petitioner maintained in its ordinary course of business and beli¢ved-b Y
to be true. '

3. 1 say that the annexures are true and correct copies of their originals.

VERIFICATION

I, Shyam Sunder Agarwal, the deponent abovenamed, do hereby verify the contents
of the accompanying affidavit to be true to the best of my knowledge, no part of it is

false and nothing material has been concealed therefrom.

Verified at Nongpoh on this 8 day of April 2026.

e
Shri.L.Wahlang
NOTARY
Regd.No.013 of 2017
Ri Fihoi District,Nongpoh
Me ‘halay





